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R received fromthe Social Security Adm nistration
(SSA) inaccurate information showi ng that, during 1987,
P received certain conpensation in the anmount of
$35, 100 for teaching a scuba diving course. |In fact, P
received only $351 for such conpensation. P did not
file a tax return for 1987 or 1988. On the basis of
the information fromthe SSA, R issued a notice of
deficiency to P, to which notice P did not respond. R
assessed the tax determned to be due and attached a
lien to P's bank account. During 1996, P was unable to
obtain a honme | oan because of the tax lien and
out st andi ng bal ances due to R P hired an account ant
to prepare P's tax returns for 1987 and 1988. R
received P's 1987 and 1988 tax returns on Jan. 9, 1997.
Pfiled his 1987 return as married filing jointly, but
P's ex-wife did not sign the return and refused to sign
a declaration that P's 1987 return was true and
accurate. R would not process the return without P's
ex-w fe's signature on the return or the declaration.
In addition to the problenms with P's 1987 return, P's
1988 tax return contained significant errors. P
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eventually hired an attorney to assist him On Apr.

14, 1997, P provided Rwith all of the information
needed to process P's return. On May 30, 1997, R

i ssued refund checks to P for the 1987 and 1988 taxabl e
years. On June 2, 1997, R abated for reasonabl e cause
additions to tax for late filing and negligence that
had been assessed for 1987 and 1988. Pursuant to sec.
7430, 1.R C., P nade an admnistrative claimfor costs
associated with the preparation and filing of P s 1987
and 1988 tax returns.

Hel d: Costs associated with filing and correcting
P's tax returns were incurred in providing Rwth al
the information necessary to process P's returns. P is
not entitled to recover such costs because, until P
provided to R all information relevant (including a
properly signed tax return) to processing P s tax
return, R s position was substantially justified. See
sec. 301.7430-5(h) Exanple (3), Proced. & Adm n. Regs.

Held: P is not entitled to recover adm nistrative
costs incurred after P provided all rel evant
information to R because R processed P's return within
a reasonable period of tine after receiving such
i nformati on.

Phillip J. Vecchio, for petitioners.

Robert E. Marum for respondent.

VELLS, Chief Judge: The instant case involves petitioners'

claimfor administrative costs of $5,377.22 pursuant to section

7430.! Sone of the facts have been stipulated and are so found.

1 Unl ess otherwi se indicated, all section references are to

the I nternal Revenue Code as anended and in effect for the years

in issue. Sec. 7430 of the Internal Revenue Code was anended by
(continued. . .)



- 3 -
Petitioners resided in Nassau, New York, when they filed their
petition.
FI NDI NGS OF FACT

During 1987 and 1988, petitioner Raynond P. Corkrey
(petitioner) and his former wife GQunn Corkrey (petitioner's ex-
wi fe) were estranged. They divorced in 1990. Petitioner failed
to file tinmely Fornms 1040 for the years 1987 and 1988.
Petitioner's gross incone for each of the years 1987 and 1988
exceeded the filing requirenents. On May 12, 1991, petitioner
married his present wife, Megan B. Fl om Corkrey (petitioner's
wife).

The Andover Service Center's (Center) record of wages earned
by petitioner during 1987 showed that he earned wage incone of
$35,100 fromBurnt Hills-Ballston Lake Central School District
for teaching a scuba diving course. The Center's record of
petitioner's wages was based upon information received fromthe
Social Security Adm nistration (SSA). Enployers send Form W2
information for each enployee to the SSA along with copies to the
i ndi vi dual enpl oyee, indicating the enployee's total wages,

income tax w thhol ding, and Social Security taxes w thheld for

Y(...continued)

t he Taxpayer Bill of Rights 2 (TBOR 2), Pub. L. 104-168, secs.
701-704, 110 Stat. 1452, 1463-1464 (1996), which is effective
Wi th respect to proceedi ngs commenced after July 30, 1996. See
TBOR 2 secs. 701(d), 702(b), 703(b), and 704(b), 110 Stat.
1463-1464. Unless otherwi se indicated, all Rule references are
to the Tax Court Rules of Practice and Procedure.
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the year. The SSA extracts and uses the Form W2, Wage and Tax
Statenent, information received fromthe enployer and then sends
the information electronically to the Internal Revenue Service
(Service). The Service relies on the information fromthe SSA
when it conpares information received fromthird parties. The
Service used the information fromthe SSA to create the Automated
Substitute for Return (ASFR) Account Transcript for petitioner
for 1987. The anmount of incone petitioner actually earned for
teaching the course was $351. The Center's records al so
i ndi cated that petitioner earned $23,401 fromthe M nneapolis
Postal Data Center and $4, 248 fromthe Veterans Admi nistration.
The Center sent petitioner five conputer-generated notices
requesting that he file a 1987 return, which notices were sent on
August 21, 1989, COctober 16, 1989, February 26, 1990, April 9,
1990, and May 21, 1990. Petitioner failed to respond to any of
the notices. On Septenber 19, 1990, the Center prepared a
substitute for return for petitioner for 1987.2 1In the
substitute for return procedure, the Service establishes accounts
for taxpayers who fail to file a return when the Service
anticipates that additional activity will take place, such as

assessnents, paynents, and credits. As to petitioner's account,

2 When a taxpayer has not filed a return, the Substitute For

Return Unit notifies the taxpayer of any proposed deficiency in

tax based on the payor information in its possession wthout any
assuned deductions. See sec. 6020(b).
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such activity took place; i.e., the issuance of the statutory
notice of deficiency, making of tax assessnents, and application
of withholding credits. Petitioner did not respond to the
statutory notice covering taxable year 1987

On May 27, 1991, the Center issued petitioner a first notice
of bal ance due for the 1987 taxable year. The first notice of
bal ance due expl ai ned the cal cul ati ons used, the incone producing
t he assessnent, and the bal ance due of $31,275.28. Normally, if
a response is not received for the first notice, the Center's
conput er system subsequently issues other notices, indicating
that there is a bal ance due. The Center sent petitioner three
additional notices on July 1, August 5, and Septenber 9, 1991,
all showi ng a bal ance due for 1987 of $31,275.28. The Center
recei ved no response or paynents frompetitioner for the notices
of bal ance due, and on October 14 and Novenber 18, 1991, i ssued
notices of intent to levy on the bal ance due of $31,275.28. On
Septenber 8 and 30, 1992, the Center received paynents from
petitioner for his 1987 taxable year in the amounts of $5.23 and
$21. 39, respectively.

On Novenber 30, 1990, the Center established an account for
petitioner for his 1988 taxable year by preparing a substitute
for return. A statutory notice for petitioner's 1988 taxable
year was issued, and petitioner did not respond. On Septenber 2,

1991, the Service assessed a $2,239 deficiency in tax for
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petitioner's 1988 taxable year. Al so on Septenber 2, 1991, the
Service issued to petitioner the first notice of bal ance due for
his 1988 taxable year in the anpbunt of $2,187.83. On Cctober 7,
and Novenber 11, 1991, the Center sent petitioner additional
noti ces of bal ance due for his 1988 taxable year, both show ng
$2,187.83 due. On Decenber 16, 1991, the Center sent petitioner
a notice of intent to levy for his 1988 taxabl e year.

During early 1992, Revenue O ficer Bonnie MacKay i nformnmed
petitioner that he needed to file returns for 1987 and 1988
wi thin 30 days and that she would send to himthe necessary
records and informati on as soon as possible. One of the records
that Ms. MacKay sent petitioner was a copy of the ASFR Account
Transcript for 1987, dated April 26, 1991. On Decenber 11, 1996,
the Service served a levy in the anount of $1,745.88 on
petitioners’ joint bank account. The |evy was rel eased on
Decenber 16, 1996.

After Decenmber 17, 1996, petitioner nailed returns to the
Service for his 1987 and 1988 taxabl e years because the tax liens
arising fromthe unpai d assessnents for those years prevented him
fromqualifying for a nortgage. The Center received petitioner's
returns on January 9, 1997. A letter frompetitioner's
accountant, David M Wj eski, dated Cctober 24, 1996, pointing
out the error in the wage incone that petitioner received from

t he school for 1987 ($351 instead of $35,100), was attached to



petitioner's 1988 return.

On March 12, 1997, Revenue Agent Anne Marie Meuse of the
Center's Substitute For Return Unit received petitioner's case
file, containing his 1987 and 1988 returns, along with
correspondence fromhis representative, Phillip J. Vecchio. Upon
receiving those materials, Ms. Meuse anal yzed them for
di screpanci es and problens. For the 1987 return, M. Meuse found
an issue concerning filing status and a di screpancy between the
FormW2 fromthe school and the information received by the
Service. The Form W2 attached to the return indicated $351 in
wages and the payor information received through the SSA
i ndi cated $35,100 in wages, so Ms. Meuse assuned there was a
deci mal point error. M. Meuse |ocated the nunber for the school
on the FormW2 to verify the information, because she wanted the
school to correct its FormW2 information and submt the
correction to the Service, not just to the taxpayer.

In order to process petitioner's 1987 return, M. Muse
required petitioner's ex-wife's signature. Petitioner had filed
the 1987 return as married filing jointly, and Ms. Meuse could
not process the return without both petitioner's and his ex-

w fe's signatures. Because of the problens with petitioner's
account, Ms. Meuse contacted the accountant having a power of
attorney on file, M. Wjeski, but he no | onger represented

petitioner and did not want to receive or supply any information
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regardi ng petitioner. Wen Ms. Meuse checked the conputer system
to see whether M. Vecchio had a power of attorney which would
enabl e her to discuss petitioner's case with him she discovered
he had no power of attorney. M. Meuse called M. Vecchio to |et
hi m know t hat she needed a power of attorney before she could
give himany information about petitioner. The sane day that M.
Meuse received petitioner's 1987 return, Ms. Meuse nailed to
petitioner, for petitioner's ex-wife to sign under penalties of
perjury, a declaration that, to her know edge, the information on
the return was true. The declaration was mailed to petitioner
because M. Vecchio did not have a power of attorney on file.

On March 12, 1997, M. Vecchio told Ms. Meuse that he woul d,
by facsimle copy, send a power of attorney l|later that day, but
Ms. Meuse did not receive it. Four or five days |later, she again
contacted M. Vecchio, saying that she needed the power of
attorney in order to give himinformation. Three or four days
|ater, Ms. Meuse again called M. Vecchio, who insisted that he
had already sent a power of attorney to her. Wen she did not
recei ve the power of attorney, she called himagain and asked him
to resend the power of attorney, which she received.

Once Ms. Meuse received M. Vecchio's power of attorney, she
informed himthat she could not process the 1987 return w thout
petitioner's ex-wife's signature. She also told himthat if she

did not receive it within 10 days, she would have to change the
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filing status frommarried filing jointly to married filing
separately.

The problemw th the 1988 return concerned the nunber of
dependents clainmed. M. Meuse's normal practice was to | ook at
dependents clainmed on a return, and, if she found that dependents
were al ready cl ai med by anot her person, she disallowed the
dependents clainmed by the second person. When Ms. Meuse revi ewed
petitioner's 1988 return, she discovered that two of the three
dependents had al ready been clained. M. Meuse disallowed the
two exenptions and adjusted the return accordingly. On April 14,
1997, M. Vecchio informed Ms. Meuse that petitioner's ex-wife
woul d not sign the declaration. At that point, Ms. Meuse had the
i nformati on necessary to proceed with processing petitioner's
case. M. Meuse informed M. Vecchio that she woul d process the
1987 return, nmake the tax adjustnments taking into consideration
the FormW2 and nmarried filing separately changes, and, for
1988, disallow the two exenptions. Because the Service had
al ready nmade assessnents, Ms. Meuse nmade the above tax
adj ustnents hersel f.

CGenerally, it takes 3 weeks for information to post to an
account after it has been entered into the Service's system
Refunds are issued about 4 weeks fromthe tinme the adjustnents
are made. Ms. Meuse testified that it took the normal period of

time fromthe time she received all the information necessary to
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process petitioner's returns until the tinme petitioner received
his refunds. She also testified that, if the problemwth the
Form W2 information fromthe school showi ng a discrepancy in
wages and FI CA wages had been brought to an exam ner's attention,
t he exam ner would not have abated the tax without a tax return's
having been filed. She stated that, even if the m stake had not
been petitioner's fault, the Service wul d have needed an
original signed tax return, because he was still required to file
a tax return for his 1987 taxable year.

On May 30, 1997, the Service issued to petitioner refund
checks in the amounts of $451.39 and $226. 97, respectively, for
his 1987 and 1988 taxable years.® On June 2, 1997, the Service,
in response to correspondence dated March 24, 1997, abated for
reasonabl e cause, on the basis of a docunented nedi cal condition,
additions to tax for late filing and negligence that had been
assessed for petitioner's 1987 and 1988 taxable years. Panela
Auer, a revenue agent in respondent's technical unit that

processed Congressional inquiries, including correspondence from

8 The record indicates that the refunds arose as a consequence
of (1) respondent's application of the refunds that petitioners
were due for the taxable years 1992, 1994, and 1995, agai nst the
l[tability that respondent determ ned for the taxable year 1987,
and (2) petitioner's earlier paynent of $2,022.55 against his tax
l[iability for 1988.
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petitioner and M. Vecchio to a Congressnman, processed
petitioner's penalty abatenent.
On July 29, 1997, petitioners filed a claimfor
adm ni strative costs with respect to petitioner's 1987 and 1988
taxabl e years. The clainmed adm nistrative costs for petitioner's
attorney cover a period from Decenber 12, 1996 through June 2,
1997, and for his accountant from Septenber 30, 1996 t hrough
April 30, 1997. On August 11, 1997, the Service denied the claim
for adm nistrative costs.*
OPI NI ON
Petitioners seek adm nistrative costs pursuant to section
7430. Oiiginally, section 7430 only authorized the Court to
award reasonable litigation costs. See Tax Equity & Fi scal
Responsibility Act of 1982, Pub. L. 97-248, sec. 292, 96 Stat.

324, 572-574; Qustafson v. Conm ssioner, 97 T.C. 85, 87 (1991).

Congress, however, broadened the scope of section 7430 by

amendi ng section 6239 of subtitle J (the "Omi bus Taxpayer Bil
of Rights") of the Technical and M scel |l aneous Revenue Act of
1988 (TAMRA), Pub. L. 100-647, 102 Stat. 3342, 3743-3746. |In

proceedi ngs comrenced after Novenber 10, 1988, the Court is

4 After petitioners filed their petition with the Court,
respondent noved to dism ss petitioner Megan B. Fl om Corkrey for
| ack of jurisdiction. However, respondent was subsequently
permtted to withdraw the notion to di smss when petitioners
denonstrated that respondent had filed |liens against petitioners
joint bank accounts and applied petitioners' joint refunds

agai nst petitioner's liabilities.
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authorized to award reasonabl e adm nistrative costs. See TAVRA
sec. 6239(d), 102 Stat. 3746. Despite the anendnent, cases
arising pursuant to the pre-anended statute are persuasive in
deci ding whether a taxpayer is entitled to a stand-al one cl ai m of
adm ni strative costs, such as the instant case. See, e.g.,

MW Ilianms v. Conmm ssioner, 104 T.C. 320 (1995); Gustafson v.

Conm ssi oner, supra (citing cases decided under prior |aw).

A decision for admnistrative costs incurred in connection
with an adm ni strative proceedi ng may be awar ded under
section 7430(a) only if a taxpayer: (1) Is the "prevailing
party", (2) did not unreasonably protract the adm nistrative
proceedi ng, and (3) clainmed reasonabl e adm nistrative costs. See
sec. 7430(a), (b)(3), and (c). A taxpayer nust satisfy each of
the respective requirenents in order to be entitled to an award
of adm nistrative costs pursuant to section 7430. See Rule
232(e).

To be a prevailing party, the taxpayer nust substantially
prevail wth respect to either the anobunt in controversy or the
nmost significant issue or set of issues presented and satisfy the
applicable net worth requirenent. See sec. 7430(c)(4)(A).

A taxpayer, however, is not a prevailing party if the

Comm ssi oner can establish that the Comm ssioner's position in
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the adm ni strative proceedi ngs was substantially justified. See
sec. 7430(c)(4)(B)

The Comm ssioner's position is substantially justified if it
is "justified to a degree that could satisfy a reasonabl e person”
and has a "reasonable basis in both |aw and fact". Pierce v.
Underwood, 487 U.S. 552, 565 (1988) (interpreting simlar
| anguage in the Equal Access to Justice Act, 28 U S.C sec. 2412

(1988)); see al so Maggi e Managenent Co. v. Conmi ssioner, 108 T.C.

430, 443 (1997). A position has a reasonable basis in fact if
there is rel evant evidence that a reasonable m nd m ght accept as

adequate to support a conclusion. See Pierce v. Underwood, supra

at 564-565. Accordingly, in deciding whether the Conmm ssi oner
acted reasonably, this Court nust "consider the basis for the
Comm ssioner's |l egal position and the manner in which the

position was maintained.” Wsie v. Conm ssioner, 86 T.C 962,

969 (1986).
The fact that the Conm ssioner eventually | oses or concedes
the case is not conclusive as to whether the taxpayer is entitled

to an award of adm nistrative costs. See Sokol v. Comm ssioner,

92 T.C. 760, 767 (1989); Wasie v. Conm ssioner, supra at 968-969.
It remains, however, a relevant factor to consider in deciding
the degree of the Conm ssioner's justification. See Estate of

Perry v. Conmm ssioner, 931 F.2d 1044, 1046 (5th Cr. 1991);

Powers v. Conmi ssioner, 100 T.C. 457, 470, 472 (1993), affd. in
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part and revd. in part 43 F.3d 172 (5th Cr. 1995); Dartnouth

Cubs, Inc. v. Conm ssioner, T.C. Menp. 2000-167.

Petitioner seeks recovery of adm nistrative costs associ ated
with the preparation of his returns by his accountant as well as
costs attributable to his attorney's attenpts to correct
deficiencies in the delinquently filed returns. However,
petitioner failed to file tinely a required tax return for 1987,
even though his gross inconme exceeded the filing requirenent.

The information the Service received fromthe SSA showed t hat
petitioner owed substantial tax. Petitioner had not presented
all relevant information under his control to the appropriate
Service personnel prior to his filing the required return. Even
when petitioner did file his return, he still had not presented
all relevant information to allow Ms. Meuse to process his return
because petitioner's ex-w fe had not signed a declaration that
petitioner's 1987 return was true and accurate. See sec.

301. 7430-5(h), Exanple (3), Proced. & Adm n. Regs.

Petitioners contend that the Service is not substantially
justified if the erroneous assessnent is predicated upon a
di sputed "information return.” Petitioners rely on Cole v.

Commi ssioner, T.C Menp. 1996-375. The taxpayer in Cole filed a

timely 1991 return reporting $2,427.25 of other incone. The
Service's informati on showed that she had been paid $4, 147. 50.

After the Service issued a 30-day letter, the taxpayer inforned
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t he Comm ssioner that she disagreed with the proposed change, and
she mailed a letter outlining her position. The Comm ssioner
replied to the letter but did not address her contentions. The
t axpayer wote again requesting that her situation be addressed.

The Service issued a statutory notice to the taxpayer after
it received information fromthe third party payor supporting the
$4,147.50 figure. After the taxpayer filed a petition in the Tax
Court and the Conm ssioner filed an answer, the Conmm ssioner
obtained the correct information fromthe third party payor
confirmng the taxpayer's assertions. The parties filed a
stipul ated decision with the Court in which the taxpayer
substantially prevailed as to this issue. Later, the taxpayer
filed a notion for award of reasonable adm nistrative and
l[itigation costs and fees.

The Court held that the taxpayer was entitled to recover
adm nistrative and litigation costs. The Court concl uded that
t he Comm ssioner was not substantially justified because, at the
time the Conm ssioner issued the statutory notice and filed an
answer, the Conm ssioner had an insufficient basis in fact to
determ ne that the taxpayer received $4,147.50 of other incone.

The instant case is distinguishable fromCole v.

Comm ssi oner, supra. Petitioner did not file a tinmely return for

1987 or 1988, nor did he correspond with the Service or advise

the Service of a dispute prior to the issuance of the notices of
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deficiency. Petitioner failed to respond to the notices of
deficiency and to five separate requests fromthe Center, as well
as a request by Ms. MacKay during early 1992, that petitioner
file a return for 1987. Moreover, during early 1992, petitioner
received fromM. MicKay information clearly show ng the
di screpancy in wage inconme fromthe school. For nearly 4 years
thereafter petitioner took no action to renedy the situation.

Petitioner also relies in his brief on | anguage from

Portillo v. Conm ssioner, 988 F.2d 27 (5th Gr. 1993), revg. T.C

Meno. 1992-99, which was discussed in Cole v. Conni SSioner,

supra. The instant case is distinguishable fromPortillo,
however, because petitioner failed to file a Form 1040 for 1987.

See Parker v. Conm ssioner, 117 F.3d 785, 786-787 (5th G r. 1997)

(distinguishing Portillo on the ground that the taxpayer had not
filed a return). W note that, had petitioner tinely filed his
1987 return or acted pronptly in response to any of the notices
sent fromthe Service Center, the entire matter could have been
di sposed of without issuing a statutory notice. See Uddo V.

Conmi ssioner, T.C. Meno. 1998-276; MDaniel v. Conm ssioner, T.C.

Menp. 1993-148.°

5 In McDaniel v. Conmi ssioner, T.C Menp. 1993-148, we stated
t hat whenever there is a factual determ nation, the Conm ssioner
is not obliged to concede a case until the Comm ssioner receives
t he necessary docunentation to prove the taxpayer's contentions.
We al so stated that after the Conmm ssioner receives the proper
docunent ati on, a reasonable period of time nust be given to
(continued. . .)
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Petitioner, however, failed to file a return and failed to act
pronptly.

In the instant case, nost of the expenses petitioner seeks
to recover are associated with preparing or correcting
petitioner's 1987 and 1988 tax returns. Those costs were
incurred to provide respondent with the information necessary to
make adjustnments to petitioner's accounts and to fulfil
petitioner's basic obligations as a taxpayer. Petitioner was
required to file a tax return and until he properly filed that
return, respondent was not in a position to abate the assessnents
and penalties and nmake the proper adjustnents to his account.
| ndeed, until petitioner provided such information, the Service
was substantially justified in relying upon wage information
received fromthe school, the Mnneapolis Postal Data Center, and
the Veterans Adm nistration. See sec. 301.7430-5(h), Exanple
(3), Proced. & Adm n. Regs. Accordingly, we hold that
petitioner's costs incurred in preparing and correcting
petitioner's tax returns are not recoverable pursuant to section
7430. The Service, noreover, took no nore than a reasonabl e
anount of tinme to process petitioner's refunds after he filed his
return. Consequently, we hold that any costs associated with

procuring a refund after petitioner provided the information

5(...continued)
anal yze the docunents and make adjustnments accordingly.
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necessary to process the refund are not recoverabl e by
petitioners.

To reflect the foregoing,

Deci sion will be entered

for respondent.




